A Judicious End to the Parade of Horribles


by Maria Elena Abate*

In a concise and eloquent decision, the Florida Supreme Court put an end to the havoc wreaked by an appellate court decision three years earlier that shifted the burden of paying for non-covered flood damage to homeowner insurance companies.   In Florida Farm Bureau Casualty Insurance Co. v. Cox, --- So. 2d ----, 2007 WL 2727072, at *5 (Fla. 2007), the Florida Supreme Court disapproved the decision in Mierzwa v. Florida Windstorm Underwriting Ass’n, 877 So. 2d 774 (Fla. 4th DCA 2004), and held that home insurers are not required to pay policy limits if the damage from a covered peril did not cause a total or constructive total loss,
 even if the covered peril combined with a non-covered peril to cause such a loss. 
In the summer of 2004, just days before an abnormally active and destructive Hurricane season, the Mierzwa court interpreted Florida’s Valued Policy Law (VPL) to require payment of policy limits when multiple perils combined to cause a total loss and mandated payment regardless of the amount of damage caused by the covered peril. Encouraged by the Mierzwa decision, policyholders whose property had damages constituting either an actual or constructive total loss as a result of flooding (an excluded peril under a windstorm policy), asserted claims for policy limits under their windstorm policies, even when the wind damage was minimal.
 
The wind damage to the home in the Mierzwa case was significantly greater than the flood damage. The court, however, refused to consider the effect of its ruling in cases where wind damage was only a small fraction of the total damage:
Here of course [the insurer’s] fractional share is greater than half of the total damage.  It covers the largest share of damage.  We thus have no occasion to consider the “parade of horribles” suggested by [the insurer] when its covered peril might be responsible for, say, only 1% of the total damage.  

Mierzwa, 877 So. 2d at 778 n.5.


The “parade of horribles,” however, soon followed.  On August 13, 2004, Hurricane Charley hit the state, causing an estimated $6.75 billion in insured damage.
  A few weeks later, on September 5, 2004, Hurricane Frances damaged 15,000 homes and 2,400 businesses in Palm Beach County alone, with insured damage across the state totaling $4.11 billion.
  Eleven days later, on September 16, 2007, Hurricane Ivan brought strong waves and a 10 to 15 foot storm surge that severely damaged the Interstate 10 bridge in Pensacola. Throughout the state, insured damage totaled over $4 billion.
  Then, on September 26, 2004, Hurricane Jeanne hit the southern portion of the state, very near where Frances had struck just three weeks prior, producing moderate winds and rainfall reaching 11.97 inches. The insured damage throughout the state was estimated at $3.44 billion.


Most of the damage occasioned by these four storms was a combination of wind and flood damage, with many homes suffering primarily surge damage. In 2004, however, very few coastal homeowners had more than $250,000 in flood coverage, the maximum policy limits available under the federal flood insurance program (“NFIP”).
  As a result of the Mierzwa decision, the insurance industry in Florida was forced to shoulder the increased market costs for all damage, including damages attributable to flooding. 
  


Attempts to distinguish the Mierzwa decision led to protracted litigation and appeals. Faced with multiple individual claims being filed on a daily basis, the state’s residual market carrier, Citizens Property Insurance, agreed to certify a class action for declaratory relief, to determine its rights and obligations under the VPL. See Litvak v. Scylla Props., LLC, 946 So. 2d 1165, 1178 (Fla. 1st DCA 2006).
 Other insurers found themselves in similar protracted litigation.  See e.g., State Farm Fla. Ins. Co. v. Ondis, ---So. 2d---, 2007 WL 1385958, at *1–3 (Fla. 1st DCA 2007) (regarding property damage caused by wind and flood during Hurricane Ivan); Vanguard Fire & Cas. Co. v. Golmon, 955 So. 2d 591, 593–94 (Fla. 1st DCA 2006) (regarding total loss suffered by Respondents during Hurricane Ivan).

The wind carriers that chose to fight the Mierzwa case have been vindicated by the state’s highest court.  But why did it take so long and why did the First District repeatedly uphold the Fourth District’s tortured logic?  The answer lies in an analysis of two words – “if any.”   

The Valued Policy Law, Section 627.702, Florida Statutes (2004), provided, in pertinent part: 
In the event of the total loss of any building, structure, mobile home as defined in s. 320.01(2), or manufactured building as defined in s. 553.36(12), located in this state and insured by any insurer as to a covered peril, in the absence of any change increasing the risk without the insurer's consent and in the absence of fraudulent or criminal fault on the part of the insured or one acting in her or his behalf, the insurer's liability, if any, under the policy for such total loss shall be in the amount of money for which such property was so insured as specified in the policy and for which a premium has been charged and paid.

Id. (emphasis supplied).
In Florida Farm Bureau Casualty Insurance Co. v. Cox, 943 So. 2d 823 (Fla. 1st DCA 2006) (Polston, J., dissenting), the court adopted Mierzwa’s interpretation of the statute as follows:

The meaning of the VPL is simple and straightforward. There are two essentials in the statute. The first is that the building be ‘insured by [an] insurer as to a [e.s.] covered peril.’ § 627.702(1). The second is that the building be a total loss. If these two facts are true, the VPL mandates that the carrier is liable to the owner for the face amount of the policy, no matter what other facts are involved as to the cost of repairs or replacement. That is to say, if the insurance carrier has any liability at all to the owner for a building damaged by a covered peril and deemed a total loss, that liability is for the face amount of the policy. 

Id. at 827 (quoting Mierzwa, 877 So. 2d at 775–76) (citation omitted) (emphasis in original).
Following the reasoning of Mierzwa, the First District concluded that, “the an insurance carrier has any liability at all to the owner for a building damaged by a covered peril and deemed a total loss, that liability is for the face amount of the policy.”  See Cox, 943 So. 2d at 827 (quoting Mierzwa, 877 So. 2d at 775–76).  These decisions disregarded the phrase “under the policy for such total loss” from the statutory text.  See id.  This changed the meaning of the statute.  
The question posed by the Mierzwa decision was whether the words “if any” referred to “liability” or whether it referred to “liability … under the policy for such total loss.”  877 So. 2d at 776.  The Mierzwa court held the words “if any” applied only to “liability.”  Id.  Thus, the court concluded that any liability for damages meant liability for policy limits.  The Florida Supreme Court clarified that “if any,” referred to whether the carrier had liability under the policy for a total loss.  Cox, 2007 WL 2727072, at *4 (emphasis supplied).  If a carrier had liability for a total loss, its liability was for the face amount of the policy.  If a carrier did not have liability for a total loss, the valued policy law simply would not apply.  In addition, the Florida Supreme Court correctly noted that the valued policy law was silent as to causation and provided that an insurer’s liability for a total loss is “in the amount of money for which such property was so insured as specified in the policy and for which a premium has been charged and paid.”  Id. at *3 (emphasis supplied).
Florida enacted its valued policy law in 1899.   In addition to Florida, every state which has been hit by a major hurricane in the last 100 years has a valued policy law.  In those 100 years, no court other than Mierzwa held that a valued policy law requires a windstorm insurer pay for flood damage, even if the policy excluded damages caused by flood damage. Prior to Mierzwa, there had been only one other case in the country that discussed whether a valued policy law would allow an insured to recover policy limits from two carriers who insured separate risks that combined to destroy the property.  See Brady v. State Ins. Co. of Neb., 160 N.W. 882 (Neb. 1916).  As would the Florida Supreme Court ninety-one years later, the Nebraska Supreme Court held that the valued policy law did not speak to causation:
We think that it is a matter of common knowledge, not only among insurers but with the insuring public, that insurance for a certain sum against loss or damage by fire or lightning, and for the same sum for loss or damage by tornado, is understood and intended to mean that the insurance by the second policy is not for a sum in addition to the first, but is the assumption by the insurer of risk from elements not covered by the first policy.  
Brady, 160 N.W. at 884.
Mierzwa was an aberration which not only obligated an insurer to pay policy limits for an excluded loss, but required such payment even though the insurer was prohibited from collecting a premium to compensate it for this additional risk.  The insured, on the other hand, reaped the benefits of extended coverage he never purchased. 
Mierzwa conflicted with basic principles of indemnity as traditionally applied to insurance policies under Florida law.  It is a general rule of law that damages are compensatory in nature and are not recoverable where the insured has not suffered loss.  See Bank of Miami Beach v. Newman, 163 So. 2d 333, 333 (Fla. 3d DCA 1964).  Unlike “event policies,” such as life insurance, where the loss triggering the payment is difficult to quantify, a contract for property insurance is a “valuation policy.”  Under such a policy, where the loss can be quantified, “the insured is not entitled to receive a stipulated amount merely upon the happening of a specified event, but” instead, the policy provides for indemnification for an actual loss, subject to the limits of the policy.  See DeCespedes v. Prudence Mut. Cas. Co. of Chicago, Ill., 193 So.2d 224, 226 (Fla. 3d DCA 1967).  Mierzwa turned property insurance policies into event policies and allowed for the possibility of insurance windfalls and double recoveries.
While the Supreme Court’s decision in Cox is clearly a relief for the insurance industry, it will not solve all multi-causation scenarios and, unfortunately, will not prevent future litigation. The Florida Supreme Court decision in Cox specifically limits its holding to “only those cases in which a covered peril did not cause a total loss or constructive total loss.”  Cox, 2007 WL 2727072, at *5 n.6.  This holding supports the 2005 amendments to the VPL.  What constitutes a “constructive total loss,” however, will be hotly contested in claims handling and in the court system.  For example, whether a structure suffers "substantial damage," and must comply with local flood management regulations may depend on the amount of the damage as compared to the property's tax-assessed value.
  The tax-assessed value is generally much less than the market value. Thus, it is conceivable that a moderate amount of wind damage (which would be less than fifty percent of the market value of the home) could require the rebuilding or relocation of the home creating “constructive total loss” scenario. In such cases, the wind carrier may be stuck with the lion’s share of the cost of reconstruction due to the $250,000 limits imposed by the federal flood coverage. In addition, the determination of whether a structure is a total loss or a constructive total loss will be determined by the trier of fact, which in most cases will be a jury.
As a result, clear guidance in claims handling should be provided to adjusters with special care to obtain necessary valuations, assessments and expert reports (i.e., structural engineers, etc) in any claims multiple perils.
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� 	The “constructive total loss” doctrine as developed in Florida holds that a loss will be considered a total loss when the requirements of an ordinance or law prevent the insured from rebuilding or repairing the damaged structure or require that the structure be demolished.  Citizens Insurance Co. v. Barnes, 124 So. 722 (Fla. 1929).  There are two sources of laws or ordinances, both of which contain a 50% rule: the Florida Building Code and the National Flood Insurance Program.  The ordinances and building codes adopted by counties throughout Florida vary as to how they define the threshold of damage or improvements required to trigger compliance with the current code. The “value” may be tied to market value or the tax assessed value multiplied by a set factor. 


� 	Fortunately, the effect of the Mierzwa decision on cases with minimal wind damage was limited to the 2004 storm season.  In response to the problem created by Mierzwa, the Florida legislature acted to amend the VPL and clarify its intent with respect to the application of the VPL to multi-peril total losses. See § 627.702(1)(b), Fla. Stat. (2005).  The 2005 amendments to the VPL clarified the prior legislative intent that an insurer need not pay for a loss caused by a peril other than a covered peril and expressly amended the VPL to provide that when a loss is caused in part by a covered peril and in part by a non-covered peril, the insurer’s liability is limited to the amount of the loss caused by the covered peril.  The Senate Staff Analysis and Economic Impact Statement, dated April 7, 2005, (“Staff Analysis”), regarding the 2005 amendments to the VPL, conducted an extensive review of legislative history and concluded that the Mierzwa court misapplied and misinterpreted the valued policy law.  See Fla. S. Comm. On Banking & Ins., CS for SB 1488 (2005) Staff Analysis and Economic Impact Statement 7 (Apr. 7, 2005) (on file with comm.), available at http://www.flsenate.gov/data/session/2005/Senate/bills/ analysis/pdf/2005s1488.bi.pdf.  The Staff Analysis specifically stated that, “the legislature should consider amending the valued policy law…to clarify that the Fourth DCA opinion in Mierzwa v. Florida Windstorm Underwriting Association was incorrect.”  Id. (emphasis supplied).


� 	Richard J. Pasch, et al., Tropical Cyclone Report, Hurricane Charley, 9–14 August 2004, National Hurricane Center, at http://www.nhc.noaa.gov/2004charley.shtml (Oct. 18, 2004).


� 	John L. Beven II, Tropical Cyclone Report, Hurricane Frances, 25 August – 8 September 2004, National Hurricane Center, at http://www.nhc.noaa.gov/2004frances.shtml (Dec.17, 2004).


� 	Stacy R. Stewart, Tropical Cyclone Report, Hurricane Ivan, 2–24 September 2004, National Hurricane Center, at http://www.nhc.noaa.gov/2004ivan.shtml (Dec. 16, 2004).


� 	This figure is not perceived as accurate largely due to the inability to distinguish Hurricane Jeanne damage from damage caused by Frances.  See Miles B. Lawrence & Hugh D. Cobb, Tropical Cyclone Report, Hurricane Jeanne, 13–28 September 2004, National Hurricane Center, at http://www.nhc.noaa.gov/2004jeanne.shtml (Nov. 22, 2004).


� 	The policy limits available under the NFIP no longer provides sufficient protection for homeowners due to the steady rise in property values. Additional flood insurance may be available from surplus lines carriers but these unsubsidized premiums are often out of reach for many homeowners.  See National Flood Insurance Program, Oversight of Policy Issuance and Claims: Before the Subcomm. on Hous. and Cmty. Opportunity, House Comm. on Fin. Servs., 109th Cong. 4–7 (Apr. 14, 2005) (statement of William 0. Jenkins, Jr., Director, Homeland Security and Justice Issues), available at http://www.gao.gov/new.items/d05532t.pdf.


� 	This represents a significant risk.  Exposure to windstorms and high property values make Florida the state with the highest potential for losses in the country.  A study by Applied Insurance Research Worldwide (“AIR”), calculated the value of insured coastal property in hurricane prone states at $6.86 trillion in 2004.  In Florida alone the value of residential and commercial coastal property was $1.94 trillion which represented 79% of the state’s total insured property values.  Robert P. Hartwig & Claire Wilkinson, Residual Market Property Plans: From Markets of Last Resort to Market’s of First Choice, 9, Insurance Information Institute, available at http://server.iii.org/yy_obj_data/binary/774480_1_0/ ResidualMarketWhitePaper.pdf (June 2007).


� 	In 2004 alone, Citizens incurred approximately $2.4 billion in losses from nearly 120,000 hurricane damage claims, of which $1.8 billion came from its high-risk windstorm account.  See Rick Cornejo, Florida’s Last-Resort Insurer Has Paid 90% of Wilma Claims, Best Wire, Feb. 22, 2006, at http://www.fldfs.com/Press Office/Documents/Florida’s%20Last-Resort%20Insurer%20Has%20Paid%2090%25%20of%20Wilma%20 Claims06.htm. 


� 	As noted by the First District Court of Appeal in the case of Citizens Property Insurance Co. v. Ueberschaer, 956 So. 2d 483, 484 (Fla. 1st DCA 2007): 





Under the [National Flood Insurance Program (‘NFIP’) ] requirements 44 Code of Federal Regulations 59.1, structures located within the 100-year floodplain that receive damage of any origin, whereby the cost of restoring the structure would equal or exceed 50% of the structure value, must be brought into compliance with the NFIP requirements. For residential structures with more than 50% damage, the structures must be either removed from the floodplain or have the lowest floor (including basement) elevated to or above the 100-year flood elevation. Failure to comply with this requirement will result in fines and/or legal action by the County against the owner of the structure.


Id.�
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