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 July 17, 2008

Via E-Mail

The Honorable Steve Goldman

Chair, NAIC Reinsurance Task Force

Commissioner, Department of Banking and Insurance

20 West State Street

PO Box 325

Trenton, New Jersey 08625-0325

Subject:  NAIC Reinsurance Task Force, Reinsurance Regulatory Modernization Framework

Dear Chair Goldman:

On behalf of the Association of Bermuda Insurers and Reinsurers (ABIR) we offer these comments on the recommendations of the Reinsurance Task Force as published on July 3.  ABIR represents 22 insurers, all Class 4 Bermuda headquartered companies.  Fourteen of our members operate US subsidiary corporations. Our members write approximately 25% of the reinsurance business in the United States and write more than 40% of the property catastrophe reinsurance that protects against catastrophes including hurricanes and earthquakes. (We write approximately the same share of business in Europe.)  Bermuda companies in 2005 paid $17 billion in US claims alone for losses from Hurricanes Katrina, Rita and Wilma.  These companies are committed to the US market as demonstrated by the fact that after record losses in 2004 and 2005 Bermuda companies expanded their capacity and wrote more US business in the following years.  According to AM Best, Bermuda is the domicile to 15 of the top 35 global reinsurance groups.  Our members offer US insurers much needed capacity and the ability to diversify their reinsurance counterparties. The Bermuda market was created to fill voids in insurance and reinsurance capacity and these companies are now important contributors to reinsurance markets around the world.

We applaud the Task Force for its progress and leadership in the development of the reinsurance regulatory modernization framework.  Great progress has been made and we appreciate the opportunity to offer these comments on our recommended refinements to current framework. 

1. page 1, Definition of Terms, Port of Entry Reinsurer.  This definition contains a phrase:  “No physical presence in the US is permitted.”  We’d recommend this phrase be changed to the proposed language provided herein.  The current language is potentially problematic since non-US insurers may own substantial US subsidiary corporations.  We may also have back office support operations that do no underwriting. What we propose is draft language and we will continue to consider refinements to this language as this document moves from the outline stage into actual regulatory text. “Port of Entry reinsurer means a non-US assuming reinsurer that is certified in a port of entry state and approved by such state to provide creditable reinsurance to the US market.  A Port of Entry reinsurer shall not have a ‘U.S. Underwriting Office’, meaning a fixed location within the United States (including the District of Columbia, the Commonwealth of Puerto Rico and the U.S. Virgin Islands) from which the Port of Entry reinsurer conducts reinsurance underwriting.  The term a U.S. Underwriting Office shall not include any representative or liaison offices of the reinsurer; any underwriting officers of the reinsurer which underwrite exclusively non-US risks; nor any U.S. office lawfully maintained by any subsidiary, parent company or other affiliate of the Port of Entry reinsurer."

2. page 2, Pure Reinsurer Provision, Paragraph 4. This provision disqualifies a “mixed insurer/reinsurer” from qualifying for a national passport under the port of entry provision for its reinsurance business.  The language as written contains an exception for a reinsurer that writes no more than 5% of its gross premiums in insurance; and a Lloyds’ exception that allows Lloyd’s syndicates to write both insurance and reinsurance.  As we understand it, this “pure” reinsurer provision is included for two reasons:

a. A belief that it is mirroring the effect of the EU Reinsurance Directive;
b. Concern about creating unfair competitive advantages in the US for mixed insurers (or creating more risk for their policyholders) based on their ability to obtain a national passport when their commercial insurer competitors can not obtain such a passport.

ABIR recommends that the limitation on national passporting to an insurer that conducts primarily a reinsurance business be dropped.  Instead the national passport should be written to apply to the reinsurance line of business written by an insurance company.   It does not matter that the reinsurance is written by a company that does both insurance and reinsurance and the exceptions to the current definition prove the point that trying to shoe horn in a “professional reinsurer” provision creates marketplace inequities.  We ask your consideration of these points:

a. The EU Reinsurance Directive is not a template to follow for this provision.  .  The Reinsurance Directive was created to apply to reinsurers because no European wide regulation existed at the time for so-called “pure” reinsurers.  The Reinsurance Directive thus created a first time reinsurance regulatory framework and a passport for the reinsurance business.   Cross border access by third country reinsurers into the EU is a country by country decision.  

b. The EU Directives dealing with direct insurance allow an insurer to write both insurance and reinsurance.  The “mixed” insurer can passport throughout the EU with its single license and conduct either an insurance or a reinsurance business as long as it is writing reinsurance on a line of business it is authorized to write.  With the implementation of Solvency II the same solvency requirements will apply to insurers and reinsurers. Furthermore, Solvency II will not limit the ability of mixed insurers to conduct a reinsurance business.

c. A port of entry insurer that writes a sizeable portion of reinsurance does not gain a competitive advantage over US commercial insurers.   The passport that it would receive would only apply to the reinsurance line of business. No commercial line of business advantage is gained.

d. The RSRD will be assuring that non US jurisdictions meet the standards set by the NAIC for qualifying jurisdictions. In addition, the port of entry reinsurer must be in good standing in that jurisdiction and meet the financial strength standards of the reinsurance regulatory modernization framework.  The mix of business in the non-US reinsurer does not detract from the financial standing of the insurer.  In fact, some argue that the mix of business provides diversification benefits that strengthen the financial standing of the insurer.

e.  The Lloyd’s exception makes our point that mixed businesses should be allowed a national passport for their reinsurance business. The Lloyd’s exception points out the need for equitable treatment of all non-US mixed insurers including ABIR members.  For example, eight ABIR members own Lloyd’s syndicates.  Under the proposal, these members could access the US market via Lloyds, but could not access the US market from their more highly capitalized Bermuda operating companies.  As we noted, the exception makes our point that the reinsurance modernization framework ought to be available to port of entry insurers for their reinsurance business. 
f. We estimate that 12 of our 22 members provide reinsurance from operating companies that write both insurance and reinsurance.  A requirement to compel these companies to segregate capital, establish new operating companies,  obtain new rating agency assessments and new audited financials will constrain capacity rather than increase capacity available to the US.

g. Substantial portions of the California, Florida and Texas catastrophe reinsurance is written by “mixed” insurers which write reinsurance.

3. Page 3 and 4, Mandatory Contract Clauses.  This section includes broad new powers for state regulators to mandate at the minimum seven reinsurance contract terms. Not only is the power created to mandate the inclusion of a contract provision, but the power includes making such reinsurance contract terms uniform which means that specific language will be dictated to the ceding and assuming insurers.  This is a departure from both the NAIC and the global regulatory practice of supporting freedom to contract in reinsurance agreements.  The current NAIC practice is to require a few specific contract clauses to be included, but not to mandate specific language.  This freedom to contract has served reinsurance markets well and should not be replaced by new mandated reinsurance agreement language.  We’d recommend the following:

a. That the RSRD carry forward the existing reinsurance contract approach in the regulatory modernization framework.  By doing so, the NAIC can be assured that reinsurance agreement dictates are consistent throughout the reinsurance market (those reinsurers that are in the new framework and those that are not).

b. Existing state law and regulation govern agreements today including the insolvency clause, the service of suit and submission to jurisdiction clause, and the intermediary clause.  The national or port of entry reinsurer could be made subject to the existing reinsurance agreement provisions of the state of domicile/entry.  Those contract terms would have to be accepted by the regulators in the other states subject to the condition on granting of credit tied to risk transfer that is left to the ceding insurer’s state of domicile.  This allocation of -- and acquiescence to -- regulatory authority should address the current critique about contradictory or inconsistent contract clauses that informs the current regulatory modernization debate. (See sections 6 and 7 of the regulatory framework.)

c. The one exception to this rule would be the new clause identified as the “credit for reinsurance clause”.  This “downgrade” clause is unique to the new regulatory framework and thus is appropriately mandated as part of this regulation.  We continue to review the language of this provision and we note for the record that downgrade clauses in and of themselves create problems for an operating company.

4. Page 5, Paragraph 14, Reinsurer Filings.  This section requires quarterly filing by the reinsurer of reports on: change in domicile license status, change in rating agency classification, change in directors and officers, financial statement filings, reinsurance disputes and overdue reinsurance payments due.

a. ABIR recommends:
i. Rather than quarterly filings, those filings be required upon a triggering action such as a change in domiciliary license status, a change in rating, etc. Quarterly filings are unnecessary unless triggered by a meaningful change in the status of the reinsurer.

ii. Reference to financial statements comparable to the NAIC financial statement should be replaced with language that financial statements from the domiciliary jurisdiction should be filed.  Supplemental material may be required, but it should not be expected that the reinsurer will file something consistent with a NAIC financial statement.

iii. The reinsurance disputes and overdue reinsurance amounts should be subject to a materiality threshold.  Information is already available from the ceding insurer on these matters.  For the reinsurer, filings should be compelled on materially relevant information that relates to the reinsurer’s own financial condition. Here is an example of a materiality threshold:  overdue recoverables or amounts in dispute between the reinsurer and its retrocessionaires that aggregate to an amount in excess of 10% of the reinsurer’s surplus or $100 million, whichever is less, would require the reinsurer to file a supplemental report about the aggregate amount of recoverables in question.

5. Page 5, Paragraph 15, Diversification.

a. We’re looking for clarification of the basis for the diversification provisions of paragraphs e, f and g of this section.  Are they drawn from existing NAIC models or existing state based requirements?

6. Page 7, Paragraph 20, Reinsurer Filings. Requirements for review of the non-US reinsurer.

a. ABIR comments:

i. A list of amounts overdue and in dispute (Section 20, paragraph a); this information is already available from the ceding insurer in Schedule F filings.

ii. For the reinsurer, the NAIC interest would be in material amounts of retrocessional coverage that may be due or disputed -- and that may affect the financial standing of the reinsurer.  Therefore a materiality threshold should be created to govern this additional reinsurer financial report (see previous comment).  

iii. For paragraph b the word “reputation” should be replaced with the word “record”.  This provision, we believe, is an evaluation of the ceding insurer reports that establish the reinsurer’s record in the US with regard to amounts overdue to US cedents or in dispute with US cedents.  

iv. For paragraph d, we recommend deletion.  We think paragraph b establishes the reinsurer’s market record with US clients.  

v. For paragraph f, we recommend replacement of this section with information required as noted in paragraph ii of our comments above.  Non US reinsurers do not report to their domestic regulators information consistent with the seven sections of the NAIC Schedule F.  Regulators should fully utilize the voluminous ceding insurer reports available to them, but should not be compelling non-US reinsurers to file a report that is entirely new to them and only created for the purposes of complying with this filing requirement.  As noted above, the port of entry regulator is legitimately interested in retrocessional information that may affect the financial standing of the reinsurer.  Information on its own retrocessional arrangements and amounts that may not be recoverable are legitimate points of inquiry in the evaluation of the financial standing of the port of entry reinsurer.   

vi. For paragraph I, the requirement is to file three years of audited domiciliary financial statements, other “regulatory filings” and actuarial opinions as required by the non-US supervisor. This provision should require filing of the financial statements filed with the non-US regulator. Under the Bermuda law, these financial statements can be made under US GAAP and under IFRS.  IFRS filings should be allowed under this provision.  Non-US reinsurers should not be compelled to file financial statements which they don’t produce for their domestic regulator.  The reference to “other” regulatory filings is open ended and should be clarified before this provision is finalized. 

7. Page 8, Paragraph 23, Affiliated Reinsurance.  The proposal affords affiliated reinsurance the same collateral reduction as allowed unrelated reinsurance.   Since affiliated reinsurance is already subject to additional regulation by the US subsidiary company regulator, affiliated reinsurance should be subject to an additional collateral reduction. Under NAIC holding company law, such transactions are subject to regulatory review and can be rejected. In some states actual approval is required.  In August 2007, Zurich, Swiss Re and ABIR supplied this exemption language to the Task Force.  Credit for reinsurance shall be allowed:

a. “Where the reinsurance has been ceded by a domestic insurer to any person in its holding company system and, pursuant to (insert citation to state's statutory equivalent to Section 5(A)(2) of the NAIC Model Insurance Holding Company System Regulatory Act), the domestic insurer has notified the commissioner of its intent to enter into such transaction, and the commissioner has not disapproved the transaction within the time period set forth in (insert citation to state's statutory equivalent to Section 5(A)(2) of the NAIC Model Insurance Holding Company System Regulatory Act). The domestic insurer may voluntarily notify the commissioner of a transaction pursuant to (insert citation to state's statutory equivalent to Section 5(A)(2) of the NAIC Model Insurance Holding Company System Regulatory Act), even if notification would not be required under (insert citation to state's statutory equivalent to Section 5 (A)(2)(c) of the NAIC Model Insurance Holding Company System Regulatory Act).” 

b. An alternative to this approach would be to allow a “one notch” upgrade where less collateral would then be required for such affiliated transactions.  

Again, we close by thanking you for the opportunity to submit these comments and we look forward to participating in the July 23-25 meeting in New York. We’d be happy to answer any questions on this written statement which you may have in advance of that meeting. Finally, we commend the Task Force for its leadership and progress and we look forward to the successful completion of the reinsurance regulatory modernization framework.

Sincerely,
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Bradley L. Kading

President and Executive Director

Association of Bermuda Insurers and Reinsurers

Cc:  Mr. Bryan Fuller, NAIC, for distribution to Task Force members 
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