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July 17, 2008



Mr. Steven M. Goldman, Chair, and Members

NAIC Reinsurance Task Force

National Association of Insurance Commissioners

2301 McGee Street, Suite 800

Kansas City, MO  64108

Attn.:  Mr. Bryan Fuller and Mr. Ryan Couch, Committee Liaison

Dear Chairman Goldman and Members:

Introduction

NAMIC is a trade association representing approximately 1,400 mutual property and casualty insurers in the United States and Canada.  Members domiciled in the United States write over 40 per cent of the property-casualty premium in this country.  NAMIC, which regularly participates in deliberations on regulatory matters before the NAIC, notes that its members have a direct interest in the proposal now pending before this Task Force.

Our comments herein for the occasion of the Task Force’s meeting in New York, July 23 through July 25, address the Reinsurance Task Force’s “Reinsurance Modernization Framework Proposal” that intends comprehensive change in reinsurance regulation, especially in licensure of reinsurers and in the collateral regime for reinsurers without conventional domicile in the United States.  Our perspective is, understandably, one that originates in the interests of primary insurers that manage risk by use of reinsurance, and we emphasize that our members’ services to policyholders depend on a highly secure system for cession of risk.
Consistent with those interests and with our comments made to the Task Force on a number of previous occasions about proposals to alter the current, full-collateral regime, in this letter we first briefly reiterate our reservations about changes in collateral that is now used for credit for reinsurance.  Additionally, understanding the strength of the Task Force’s resolution to impose changed reinsurance regulation, we make observations, criticisms, and suggestions on the Framework Proposal.
Continuing reservations

The facts of the marketplace in the United States demonstrate that alien reinsurers are dominant and, for reason of that dominance, we believe it is difficult for anyone to assert that any restriction on international trade has been imposed by any design or connivance.  Legislation that may be premised on any supposed disadvantage to aliens who wish to enter the reinsurance market in this country may cause the Task Force to believe it must act, yet there is every reason for the Task Force to reject any such premise and to consider the weight, or lack of it, to be accorded such legislation.

Credit for reinsurance based on full collateral has served well for many years.  It can be argued that what is now proposed in the framework results in more efficient use of reinsurers’ capital, diminishing the friction costs of collateral.  It may simultaneously be argued, however, that insolvency costs to be borne by primary insurers in the United States and its territories will inevitably rise.  In other words, when an alien reinsurer does not meet its obligations to a cedent in this country and collateral is not otherwise available, the guaranty-fund system will assess other insurers domiciled in this country.  Primary companies, via reduction of collateral, are caused to assume a greater increment of the risk of failure of reinsurers.
With respect to a level playing field—taxation already favors alien reinsurers—as may exist between the market in this country and in the EU countries, we have not seen in the Task Force’s materials any country-by-country itemization of collateral regimes that forces the conclusion that state regulation in this country discriminates against EU domiciled reinsurers.  EU countries may or may not, to the extent of our knowledge, recognize full credit for reinsurance where collateral is less than 100 per cent.  A strong argument based on reciprocal reduction of collateral is not, in other words, visible. 

In summary, the substance of the framework document—and we do not take issue with the entirety of its content—would appear to accommodate alien reinsurers with respect to a) consequences of their non-payment and b) consolidation of state licensure.  These accommodations, however, provide no assurance that alien reinsurers will be more willing to assume catastrophe risk but do give us caution with respect to solvency.

Observations, criticisms, and suggestions
In this section we provide more specific comment on content of the July 3, 2008, memorandum that articulates the framework.  Our comments presuppose that very substantial further drafting must occur for creation of a model statute or regulation and that, presumably, all states would have to embed such model law or regulation in their respective insurance codes:
· The section labeled Definition of Terms should include at least identification and brief description of what is a new regulatory entity, the “Reinsurance Supervision Review Department,” or RSRD.  This entity is at the very nexus of operation of this proposal, and, although later explained, would seem appropriate for identification in “Terms.”
· Further, with respect to entries in the Definition of Terms, “National Reinsurer” is described as submitting “solely to the regulatory authority of the home state …,” but certain actions, particularly those related to rating of financial strength, appear, in fact, very closely tied to actions of the RSRD.
· With respect to Paragraph 11., “functions of the RSRD,” it would appear to be necessary to include some means of administrative process to treat disputes as to rating of a reinsurer and, further, for de-certifation of an insurer or de-certification of a jurisdiction.  It may be suggested these are functions wholly to be performed by the state or states of the cedents, yet this may not be a practical expectation.  A “purposes and procedures” manual is contemplated for enforcement actions, yet the source of sanction seems ambivalent as between states and the RSRD—which would not appear to have any official power.  The SVO may stand as the model analytic office here, yet it would seem some explication is warranted of the source for authority of sanctions—changes in ratings or removals of certifications—that occur at the RSRD level.  It is understood that paragraph 12. leaves state regulators in charge of related actions at the state level, yet it would appear that many of such state-level actions would begin at the RSRD level as specified at 12. f.

· Paragraph 15. g. seems to except “affiliated transactions,” and we assume the intent is to exclude intra-group transactions.  We believe it is better that the framework and any model made on it, state affirmatively that intra-group cessions between or among insurers domiciled in the United States are not affected by content of this framework or rule.  Similarly, the framework and any model based on it should affirmatively exclude pools among insurers domiciled in the United States.  
· Paragraph 16. vests the home-state regulator with responsibility to assign a financial strength rating to a reinsurer.  Will, in fact, the home-state regulator be conducting this crucial function, or will the RSRD have the dominant role, given its responsibilities under paragraph 10.?  Provision a. under paragraph 10. presumably gives the RSRD a powerful role in settling disputes in this context.  The broader function of the RSRD further includes standard-setting and creation of contract forms and constraints.  All of these suggest it will be the site of much decision-making nominally placed with home-state regulators.
· A larger and crucial question to be posed about the RSRD is its governance:  Is a “supervisory board” of state regulators fully empowered to manage the RSRD, or is power to manage personnel and crucial functions vested at NAIC headquarters.  We believe that industry, both representatives of primary insurers and reinsurers, should be part of RSRD governance and, further, that an oversight committee be established within the NAIC structure.  
· With respect to paragraph 16 and subsequent part of the section on Collateral Proposals …, it may be appropriate to note that ceding and assuming insurers are free to adjust collateral to higher levels.
· Are conventions of the reinsurance business business so strongly embedded that one year must be specified for posting collateral for post-catastrophe recoverables, as is done in paragraph 21. for a number of lines?  

· Paragraph 26. treats what may be one of the most problematic scenarios possible under a new framework of calibrated collateral:  Additional collateral will be required in the case of a downgrade of financial strength ratings.  We read the requirement as prescribing this for all business, both old and new.  We assume that the three months of paragraph 27. is the pratical time limit of such posting of additional collateral.

· Our reading of the proposal shows means for states to support their role, if chosen, as regulators of national or port-of-entry reinsurers.  Yet provison of revenue for expenses of the RSRD seems not to be included.  What is contemplated with respect to establishment and support of the RSRD?

Respectfully yours,

/s/ William D. Boyd

William D. Boyd

Financial Regulation Manager   
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