


SAVE THE DATE
Join TIPS at the ABA Annual Meeting 
July 30-August 4, 2009 - Chicago, IL 

 Electronic Information: How to Find it, How to Protect it, 
and What to do After the Worst Happens

Saturday, August 1, 2009 -  9:00am - 12:00pm

This program will discuss how to �nd information about anyone and anything on the 
internet using free and paid services. Additionally, it will cover data security and what you 
can do to do to protect data before a breach, what to do after the worst happens and will
include an overview of the laws and industry standards regarding data security including 
related privacy laws and data breaches.

Long-Term Care Insurance-
An Important Coverage Comes of Age in the New Millennium

Saturday, August 1, 2009 -  2:00pm -  3:30pm
This program will examine Long-Term Care Insurance, which is becoming a more popular 
and important form of coverage as the population ages and lives longer.  It will also 
discuss the high costs of long-term care, additional coverage mandates that protect the 
consumer and partnership programs between long-term care insurers and state Medicaid 
o�ces. 

For more information and to register, visit:
http://www.abanet.org/tips/market/Annual09/TIPS09Annual.html
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policy is null, void and unenforceable as contrary
to public policy. Van R. Mayhall, III — Breazeale,
Sachse & Wilson, LLP, (225) 381-3169,
van.mayhall.iii@bswllp.com

MISSISSIPPI

Judge Dismisses Lawsuit by Insurers
Challenging Reinsurance of Hurricane Katrina
Losses 

Following a two and one-half week trial, United
States District Judge Keith Starrett dismissed on
directed verdict a case brought by four member
companies of the Mississippi Windstorm
Underwriting Association against the Association’s
Board of Directors, alleging that the Board failed to
purchase adequate catastrophe reinsurance for the
2004-2005 storm years.   

The dismissal came after a trial in the Southern
District of Mississippi, Hattiesburg Division, where
Plaintiffs sought to recover millions of dollars in
assessments levied on them for their portion of
the Association’s losses stemming from Hurricane
Katrina. The Association purchased $175 million of
reinsurance for the 2004-2005 storm years, but
policyholder losses far exceeded this amount,
requiring the Association to assess its members to
help cover those losses.  

Judge Starrett found that the Business Judgment
Rule applied to preclude liability of the Board for
its reinsurance decisions, specifically noting that
the Board made an informed decision in its pur-
chase of reinsurance for the 2004-2005 storm
years by reviewing various catastrophe models
and meeting with various reinsurance brokers in
making its decision on the amount of reinsurance
to purchase. In addition, the Court ruled that
Plaintiffs failed to show any injury different from
that suffered by all of the Association’s members
following Hurricane Katrina.  Judge Starrett further
found that no fiduciary relationship between the
Association’s Board of Directors and the Plaintiffs
existed, and that the Plaintiffs were sophisticated
insurance companies themselves who could have
made the Board aware of their opinions on the
Association’s purchase of reinsurance.  Finally, the

Court ruled that the Board made a reasonable and
informed decision in its purchase of reinsurance
for the 2004-2005 storm years and Plaintiffs failed
to show that the Board had any conflict of interest
or engaged in self dealing.                      

The lawsuit originally was brought as a class
action against the individual Board members and
their employers: Allstate Insurance Company,
Mississippi Farm Bureau Mutual Insurance
Company, Nationwide Mutual Insurance Company,
State Farm Fire and Casualty Company, and St.
Paul Travelers Companies. The Court denied class
certification and the individual Board members
were later voluntarily dismissed by Plaintiffs.

The Association was established by the Mississippi
Legislature to assure an adequate market for wind-
storm and hail coverage for six high-risk counties
on the Mississippi Gulf Coast. All insurers author-
ized to write property insurance in Mississippi on a
direct basis are required by statute to participate in
the Association.   

Nationwide was represented by Watkins Ludlam
Winter & Stennis, P.A. of Jackson, Mississippi.
Plaintiffs were represented by Green Espel, LLC, of
Minneapolis, Minnesota. Robert B. House -
Watkins Ludlam Winter & Stennis, P.A., (601) 949-
4830, rhouse@watkinsludlam.com 

NEW YORK

Insolvent New York Medical Malpractice Insurer
is Beyond the Reach of New York’s Insurer
Insolvency Laws

According to its year-end 2008 Annual Statement,
filed with the New York Department of Insurance
(the “Department”), Physician’s Reciprocal
Insurers (“PRI”), a New York-domiciled medical
malpractice insurer, is insolvent.  The Annual
Statement reportedly reflects a negative surplus in
excess of $43 million, making PRI potentially
unable to pay medical malpractice claims.
Although, PRI’s financial difficulties may render it
unable to pay claims, it is immune from receiver-
ship under the New York Insurance Law. New York
Insurance Law Section 2343 (c) prohibits an “. . .
application for an order of rehabilitation or liquida-
tion of a domestic insurer whose primary liability
arises from the business of medical malpractice

REPORTS...
Continued from page 7
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insurance . . .” on grounds of insolvency or failure
to comply with an order by the Superintendent of
Insurance to make good an impairment of its 
capital, or minimum surplus to policyholders. The
statutory prohibition against putting a medical
malpractice insurer into receivership is in effect
until June 30, 2011.

The New York Legislature has often taken an active
role in controlling medical malpractice insurance,
including the imposition in August, 2008 of a

moratorium on rate increases that is due to expire
on June 30, 2009. Legislative action may be
required to amend the statutory prohibition against
placing an insolvent medical malpractice carrier in
receivership or to lift the moratorium on rate
increases.  Francine L. Semaya — Nelson Levine
de Luca & Horst, LLC, (212) 233-0505, fse-
maya@nldhlaw.com and William K. Broudy —
Nelson Levine de Luca & Horst, LLC, (212) 233-
3254, wbroudy@nldhlaw.com

NAIC LEGISLATIVE UPDATE1

Federal and State Legislative Update*

© 2009 National Association of Insurance Commissioners.

1 National Association of Insurance Commissioners, Federal and State Legislative Update, 27 Journal of Insurance Regulation No.1, (Fall 2008). Reprinted with
permission of the NAIC and further reprint is strictly prohibited.

* This information was provided by the NAIC Legal Division. This is not a summary of all insurance-related legislation. This update does not constitute a for-
mal legal opinion by the NAIC staff on the provisions of state law and should not be relied upon as such. Every effort has been made to provide correct and
accurate summaries to assist the reader in targeting useful information. For further details, the bills cited should be consulted. The NAIC attempts to provide
current information; however, readers should consult state law for additional adoptions and subsequent bill status.

Federal Legislation

The first session of the 111th Congress began
January 6, 2009 and on January 20, President
Barack Obama was sworn into office. The new
session of Congress effectively cleans the slate of
pending legislation, though we expect some of the
same issues to emerge this year, including a sig-
nificant focus on financial regulatory reform. The
summary below highlights some of the pending
insurance-related federal legislation. 

Optional Federal Charter and Related Legislation

In response to the current economic crisis,
Congress and the Obama Administration have
begun moving toward creating a strong new over-
sight scheme for the financial sector, commonly
being referred to as a “systemic regulator.” The
Federal Reserve Board (Fed) has been discussed
as the most likely place to house the “systemic
regulation” function.

The concept of systemic regulation was featured in
the March 31, 2008, Treasury Department
“Blueprint for a Modernized Financial Regulatory
Structure” (Blueprint), which presented a series of
short-term, intermediate, and long-term 

recommendations for reform of the U.S. financial
regulatory structure to “evolve to a more flexible,
efficient and effective regulatory framework.”
Treasury Secretary Henry Paulson acknowledged
that the massive changes envisioned in the
Blueprint would take time to implement, but indi-
cated that he hoped to provide a template for mov-
ing forward in the future.

The Blueprint’s intermediate recommendations
included transitioning the thrift charter to a 
national bank charter and merging the Office of
Thrift Supervision (OTS) and the Office of
Comptroller of the Currency (OCC); generating 
unified oversight for futures and securities by
merging the Securities and Exchange Commission
(SEC) and the Commodities Futures Trading
Commission (CFTC); and creating an optional 
federal charter (OFC) for insurance. As part of this
intermediate step, Treasury recommended estab-
lishing a federal Office of Insurance Oversight
(OIO) to address international regulatory and 
competitiveness issues. 

It is expected that any proposals to establish a 
federal charter for insurance (whether optional or
mandatory based on a certain size or market 

Continued on page 12
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penetration threshold) will come about as part of a
broader financial regulatory restructuring package.
Legislation to allow for an optional federal charter
for insurance companies has been introduced in
the past several Congresses, but has yet to get
through a congressional committee. Given the cur-
rent tone on Capitol Hill, the concept of optional
regulation has little chance of moving, but it is
clear that Congress and the administration intend
to make significant changes to the financial regula-
tory structure to close gaps and improve efficiency
in supervision. 

Natural Catastrophe Insurance

On January 6, 2009, Rep. Ginny Brown-Waite (R-
Fla.) introduced H.R. 83 to provide reinsurance for
state natural catastrophe insurance programs. It is
a retread from the last Congress as one of a 
number of federal reinsurance approaches. In the
110th Congress, the bill would have allowed states
with their own catastrophe funds to be eligible to
purchase reinsurance from the federal govern-
ment, thereby encouraging states to establish
catastrophe funds to protect against natural disas-
ters and reduce costs to homeowners. Federal
reinsurance would expand the supply of catas-
trophe insurance in the private market and thereby
increase the capacity of the industry to write pri-
mary catastrophe insurance.

Flood Reform – National Flood Insurance
Program (NFIP)

A short-term extension bill passed the House and
Senate in September 2008 and was signed by
President Bush. The bill provides a seven-month
extension, until March 6, 2009, at 2008 funding
levels. The House and Senate could not reach
agreement on reauthorization because of disagree-
ment over the NFIP’s $17.5 billion debt relief pro-
gram and whether to include wind coverage. (The
House bill contained wind coverage, while the
Senate bill did not; the Senate bill forgave NFIP
debt, while the House bill did not). 

The NAIC generally supported the reform efforts
without weighing in on specific changes; however,
the NAIC did actively promote a provision in both

the House and Senate bills that required FEMA to
participate in state-sponsored, non-binding media-
tion programs at the request of insurance commis-
sioners. The Senate bill included a blue ribbon
commission to study natural catastrophes. The
NAIC is supportive of the concept but opposed the
language, because it explicitly prohibited state offi-
cials from participating on the commission. The
NAIC has testified against adding wind coverage to
NFIP, but is supportive of a private market 
all-perils policy, possibly with a federal backstop
component.

Carryover Issues

A number of issues from the last Congress are
expected to be reintroduced or combined with
other financial regulatory reform legislation.

Office of Insurance Information

Rep. Paul Kanjorski (D-Pa.), Chairman of the
House Financial Services Committee’s
Subcommittee on Capital Markets, Insurance and
Government Sponsored Enterprises, sponsored
the Insurance Information Act of 2008, a bill to
create a federal Office of Insurance Information
(OII) within the Department of the Treasury to pro-
vide advice and expertise on insurance regulation
to the administration and to Congress. The OII
would collect and analyze data on insurance;
advise the Secretary of the Treasury on major
domestic and international policy issues; report to
Congress every two years; establish federal policy
on international insurance matters; and ensure that
state insurance laws remain consistent with federal
policy in coordinating international trade agree-
ments. H.R. 5840 would also establish an Advisory
Group to help inform and advise the OII. Those
represented in the group would include state regu-
lators, consumer groups, and insurance industry
groups. The bill was intended to address concerns
regarding international competitiveness often put
forth by proponents of an optional federal charter
for insurance by, in Chairman Kanjorski’s words,
“build[ing] a knowledge base in the federal gov-
ernment” on insurance policy. The NAIC supported
the measure after working with Chairman
Kanjorski and his staff to scale down the bill’s pre-
emption provisions, and ensure that strong state
consumer protections remained in place.

NAIC...
Continued from page 10
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Producer Licensing

The House passed the National Association of
Registered Agents and Brokers Reform Act of
2008 (NARAB II) in the last Congress. The bill
would establish NARAB as a nonprofit corporation
to allow one-stop shopping for producers seeking
a nonresident license. The NARAB concept was
established by the 1999 Gramm-Leach-Bliley Act
(GLBA) to spur state reforms in insurance 
producer licensing uniformity and reciprocity, but
was never triggered due to states meeting GLBA’s
reciprocity threshold within the required time. The
NAIC supported the bill as passed by the House.

Other Possible Legislation

Other areas where there has been past legislation,
and expected interest include: surplus lines and
reinsurance reform; bond (financial guaranty)
insurance reform; and risk retention group reform. 

Economic Stimulus Package to Fund Health
Measures

One of Congress’ first tasks for 2009 is the con-
sideration of an $825 billion stimulus package. The
legislation is intended to help revive the flagging
economy and to make investments in areas that
will spur long-term economic growth. The package
contains a number of measures designed to shore-
up coverage through state Medicaid programs and
continuation coverage for laid-off workers. In addi-
tion, the package would provide subsidies to
encourage doctors and hospitals to implement
electronic health records.

Declining state revenues during an economic
downturn make financing Medicaid programs
extremely challenging at a time when rising unem-
ployment swells the programs’ rolls. In order to
assist the states in funding Medicaid programs,
Congress has included additional federal matching
funds between October 2008 and December 2010.
If the legislation is enacted, all states will receive
an increase of 4.9 percent in their federal medical
assistance percentages and states with large
increases in unemployment will receive additional
assistance. States would also be given the option
of offering coverage to laid-off workers through
Medicaid, with the federal government paying 100
percent of the costs of benefits and administration.

In addition to this financial assistance, a 
moratorium on implementation of six controversial
Medicaid-related regulations issued by the Bush
Administration will be extended through June 30,
2009. 

The package would also provide assistance for
those who are laid-off, but do not qualify for
Medicaid programs. While most employees are
entitled under federal COBRA requirements to
retain group coverage for 18 months after losing
their job, few take advantage of this right. Because
they are required to pay the full cost of their pre-
mium plus a 2 percent administrative fee, fewer
than 10 percent of laid-off workers enroll in
COBRA coverage. The House stimulus package
would offer a federal subsidy of 65 percent of the
cost of COBRA coverage for up to 12 months for
most workers who have been involuntarily termi-
nated from their jobs, while the Senate would offer
the subsidy for 9 months. The subsidy would also
be available to pay premiums for state-mandated
“mini-COBRA” coverage in states that require it for
workers in very small businesses. In addition,
workers who are 55 and older, or who have
worked for an employer for at least 10 years,
would be eligible to retain COBRA coverage, at
their own expense, until they become eligible for
Medicare or become eligible for coverage through
a new employer.

Finally, the stimulus package would attempt to
accelerate the adoption of health information tech-
nology products, such as electronic medical
records, in an effort to improve the quality and
efficiency of health care delivery in the United
States. The package requires the Department of
Health and Human Services to develop national
standards for interoperable health records by 2010
and would provide $20 billion in incentives for
hospitals and physicians to adopt health informa-
tion technology. Beginning in 2016, hospitals and
physicians would face reduced Medicare reim-
bursements if they have not implemented electronic
medical records. In addition, the bill also creates
new privacy requirements for electronic health
records, including requirements that patients be
notified when unauthorized disclosures take place
and prohibitions on the sale of an individual’s
health information without their authorization.
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Congress Begins Consideration of SCHIP
Reauthorization and Expansion

The first piece of major legislation taken up in
Congress this year was a bill to reauthorize and
expand the State Children’s Health Insurance
Program (SCHIP). The House of Representatives
voted January 14 to reauthorize the program for 4
1/2 years and expand eligibility to children in
households up to 300 percent of the federal poverty
level, adding an additional 4 million children to the
6 million already eligible for the program.

The $32 billion expansion would be paid for by an
increase in the federal cigarette tax of $0.61 per
pack, bringing it up to $1 per pack, and by placing
additional restrictions upon physician-owned spe-
cialty hospitals. The Senate Finance Committee
approved a similar bill January 15, which is sched-
uled to be considered on the Senate floor soon.
There are some differences between the House
and Senate bills, which will require a compromise
measure to be developed in a conference between
the two chambers.

State Legislation Related to NAIC Models

205: Annual Financial Reporting Model
Regulation

IOWA ADMIN. CODE r. 191-98.1 to 191-98.20
Iowa adopted the NAIC’s Annual Financial
Reporting Model Regulation, including the 2006
amendments. This regulation includes provisions
that establish standards for audit committees, as
well as set guidelines for insurers when preparing
required reports and documents.

MONT. ADMIN. R. 6.6.3506
Montana amended its annual financial reporting
regulation during the fourth quarter of 2008. In
particular, Montana amended its requirements for
Independent Certified Public Accountants and
added an electronic filing requirement.

OHIO ADMIN. CODE. 3901:1-50
Ohio amended its annual financial reporting regu-
lation during the fourth quarter of 2008. Ohio
made numerous changes to its existing regulation,
including adding additional qualifications for
Independent Certified Public Accountants. In addi-
tion, Ohio added provisions that establish stan-
dards for audit committees.

270: Variable Life Insurance Model Regulation

OHIO ADMIN. CODE 3901:6-08
Ohio amended its definition of “Agent” during the
fourth quarter of 2008. In particular, Ohio added
“with a variable line of authority” to which licensed
life insurance agents fall under the scope of this
regulation.

275: Suitability in Annuity Transactions Model
Regulation

CONN. AGENCIES REGS. §§ 38A-432A-1 to 38A-432A-7
Connecticut amended their senior protection in
annuity transactions regulation by removing all ref-
erences to “senior.” The amended regulation
applies to all ages.

OHIO ADMIN. CODE 3901:6-13
Ohio amended their suitability in annuity transac-
tions regulation during the fourth quarter of 2008.
Ohio added preneed funeral contracts to the scope
of the regulation, provided the consideration paid
to purchase or exchange the annuity is reasonably
related to the price of the preneed funeral contract.

278: Model Regulation on the Use of Senior-
Specific Certifications and Professional
Designations in the Sale of Life Insurance and
Annuities

ALA. ADMIN. CODE r. 830-x-3-.28
Alabama adopted portions of this model during the
fourth quarter of 2008. In particular, Alabama
adopted language that prohibits certain uses of
senior-specific certifications and professional des-
ignations.

N.M. CODE R. §§ 12.11.17.1 to 12.11.17.12
New Mexico adopted this NAIC model during the
fourth quarter of 2008. The purpose of this regula-
tion is to set forth standards to protect consumers
from misleading and fraudulent marketing practices
with respect to the use of senior-specific certifica-
tions and professional designations in the solicita-
tion, sale or purchase of, or advice made in connec-
tion with, a life insurance or annuity product.

312: Risk-Based Capital (RBC) for Insurers
Model Act

OHIO ADMIN. CODE 3901:3-14 to 3901:3-15
Ohio adopted, by reference, the NAIC’s Risk-Based
Capital (RBC) for Insurers Model Act.
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370: Consumer Credit Insurance Model
Regulation

IDAHO ADMIN. CODE r. 18.01.61.002

Idaho added a provision stating that the
Department of Insurance may publish written
statements that pertain to the interpretation of or
compliance with this regulation. Idaho also
amended the definitions for this regulation along
with several procedural elements. 

568: Military Sales Practices Model Regulation

806 KY. ADMIN. REGS. 12:180

176D MASS. CODE REGS. 11

N.Y. COMP. CODES R. & REGS. Tit. 11 §§ 223.1 to
223.7

Kentucky, Massachusetts, and New York adopted
the NAIC’s Military Sales Practices Model
Regulation during the fourth quarter of 2008. 

580: Life Insurance Disclosure Model Regulation

S.D. ADMIN. R. 20:06:14:13

South Dakota changed the required version of the
NAIC’s Life Insurance Buyers Guide insurers must
use from the 1996 version to the 2001 version.

641: Long-Term Care Insurance Model
Regulation

IOWA ADMIN CODE r. 191-39.29

Iowa amended their long-term care insurance reg-
ulation during the fourth quarter of 2008. In partic-
ular, Iowa added a provision that requires the
commissioner to approve premium rate increases
on any long-term care policies issued prior to
February 1, 2003.

OHIO ADMIN. CODE 3901:4-01

Ohio amended its long-term care insurance regula-
tion during the fourth quarter of 2008. Ohio added
several provisions related to the availability of new
services or providers.

651: Model Regulation to Implement the NAIC
Medicare Supplement Insurance Minimum
Standards Model Act

BULLETIN B-4.23

Colorado’s Bulletin incorporates, by reference, the
recent changes to the NAIC’s model regulation.

698: Viatical Settlements Model Regulation

OKLA. ADMIN. CODE §§ 365:25-11-1 to 365:25-11-6

Oklahoma combined its existing life settlements
regulation with its existing viatical settlements reg-
ulation and repealed the life settlements regulation.

811: NAIC Procedure for Permitting Same
Minimum Nonforfeiture Standards for Men and
Women Insured Under 1980 CSO and 1980 CET
Mortality Tables

OHIO ADMIN. CODE 3901:6-10.2

Ohio renumbered its existing gender blended mor-
tality table regulation. 

812: NAIC Model Rule (Regulation) Permitting
Smoker/Nonsmoker Mortality Tables for Use in
Determining Minimum Reserve Liabilities and
Nonforfeiture Benefits

OHIO ADMIN. CODE 3901:6-10.1

Ohio renumbered its existing smoker/nonsmoker
mortality table regulation.

814: Recognition of the 2001 CSO Mortality Table
for Use in Determining Minimum Reserve
Liabilities and Nonforfeiture Benefits Model
Regulation

ILL. ADMIN. CODE tit. 50, §§ 1412.20 to 1412.60

MD. CODE REGS. 31.05.03.05

11 N.C. ADMIN. CODE 11F.0601 to 11F.0605

Illinois, Maryland and North Carolina amended
their regulations that establish the 2001 CSO
Mortality Table in determining minimum standards
by proscribing the 1980 CSO Mortality Table as the
one that should be used for preneed insurance.

815: Model Regulation Permitting the
Recognition of Preferred Mortality Tables for Use
in Determining Minimum Reserve Liabilities

HAW. CODE R. §§ 16-171-401 to 16-171-405

210 NEB. ADMIN. CODE 84-001 to 84-007

Hawaii and Nebraska adopted this NAIC model
during the fourth quarter of 2008. The purpose of
this regulation is to recognize, permit, and pre-
scribe the use of mortality tables that reflect differ-
ences in mortality between preferred and standard
lives in determining minimum reserve liabilities.

817: Preneed Life Insurance Minimum Standards
for Determining Reserve Liabilities and
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Nonforfeiture Values Model Regulation

The below states adopted this NAIC model during
the fourth quarter of 2008.

Alabama – ALA. ADMIN. CODE r. 482-1-143.01 to
482-1-143.10

Alaska – ADMIN. CODE tit. 3, § 28.620 (incorporates
substance of model by reference)

California – CA BULLETIN 2008-2 (adopts model
by reference)

Illinois – ILL. ADMIN. CODE tit. 50, §§ 1414.10 to
1414.50

Maryland – MD. CODE REGS. 31.05.03.05

Michigan – MI BULLETIN 2007-17-INS (incorpo-
rates substance of model by reference)

New Mexico – N.M. CODE R. §§ 13.9.19.1 to
13.9.19.11

New York – N.Y. COMP. CODES R. & REGS. tit. 11, §§
102.1 to 102.5 (portions of model)

North Carolina – 11 N.C. ADMIN. CODE 11F.0606
(portions of model)

Ohio – OHIO ADMIN. CODE 3901:6-15

Oregon – OR. ADMIN. R. 836-051-0750 to 836-051-
0775

Virginia – 14 VA. ADMIN. CODE §§ 5-323-10 to 5-
323-70

Wisconsin – WI BULLETIN 1-6-2009 (incorporates
substance of model by reference)

Wyoming – 61 WYO. CODE R. §§ 1 to 8

822: Actuarial Opinion and Memorandum
Regulation

1506-64 ARK. CODE R. § 64

Arkansas clarified when an actuarial opinion is
required for those companies exempt from the
requirements of Section 6.

50 ILL. CODE R. 1408.10 to 1408.90

MONT. ADMIN. R. 6.6.6501 to 6.6.6510

UTAH ADMIN. CODE r. 590-162-1 to 590-162-10

Illinois, Montana and Utah amended their actuarial
opinion regulations to provide guidance as to the
meaning of adequacy of reserves.

830: Valuation of Life Insurance Policies Model
Regulation

LA. ADMIN. CODE tit. 37 §§ 10901 to 10917

Louisiana adopted this NAIC model during the
fourth quarter of 2008. The purpose of this regula-
tion is to provide: (1) tables of select mortality fac-
tors and rules for their use; (2) rules concerning a
minimum standard for the valuation of plans with
nonlevel premiums or benefits; and (3) rules con-
cerning a minimum standard for the valuation of
plans with secondary guarantees.

State Legislation

Connecticut - H.B. No. 5696: Autism Spectrum
Disorder Therapies

A bill to require coverage for physical therapy,
speech therapy, and occupational therapy services
for the treatment of autism spectrum disorders, to
the extent such services are a covered benefit for
other diseases and conditions under a policy.
Approved June 5, 2008.

Delaware – H.B. No. 286: Mandatory Reporting of
Healthy Children Program

A bill mandating that school districts will report
information to the Department of Health and Social
Services concerning each child eligible for free and
reduced price meals through subsidized programs.
The parents or guardians of such children can
withhold their consent for this reporting. Approved
June 18, 2008.

Hawaii – S.B. No. 2314: Unfair Practices –
Exception for Small Insurers

A bill to provide the insurance division with the
authority and duty to allow small accident and
health or sickness insurers to offer tying arrange-
ments for different types of benefits within the
same policy. This structure will adhere to federal
antitrust law and policy. Effective July 8, 2008.

Hawaii – H.B. No. 2727: Temporary Autism
Disorders Spectrum Task Force

A bill to establish a temporary autism disorders
spectrum benefits and coverage task force. The
task force will discuss and seek input on what can
be done to ensure that proper health benefits and
services are provided through public and private
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resources. Effective July 1, 2008, to be repealed
June 30, 2009.

Illinois – S.B. No. 934: Autism Spectrum Disorders

A bill to require that group or individual health
insurance policies provide individuals under 21
years of age coverage for the diagnosis of autism
spectrum disorders and for treatment, to the
extent such diagnosis and treatment are not
already covered. The maximum benefit required is
$36,000 per year. Effective December 12, 2008.

Kansas – S.B. No. 81: Health Care Reform Act of
2008

As part of this reform bill, an insurer shall provide,
in conjunction with a group health benefit plan, the
option of establishing a premium-only cafeteria
plan. The insurer may charge a fee for establishing
or facilitating the cafeteria plan and may also uti-
lize a vendor to establish the plan. Effective July 1,
2008.

Louisiana – H.B. No. 958: Coverage for Autism
Spectrum Disorders in Children

A bill to require health insurance policies to pro-
vide coverage for the diagnosis and treatment of
autism spectrum disorders in individuals less than
seventeen years of age and to delete pervasive
developmental disorder or autism and Asperger’s
Disorder from the definition of severe mental ill-
nesses mandated to be covered. Approved July 1,
2008.

Louisiana – H.B. No. 359: HPV Immunization
Information

A bill to require that each city, parish and other
local public school board shall provide information
relative to the risks associated with human papillo-
mavirus and the availability and effectiveness of

immunization against HPV. This information will be
provided to the parent or legal guardian of each
student in grades six through twelfth. Effective
June 16, 2008.

New Jersey – S.B. No. 1557: Expansion of NJ
FamilyCare Program

A bill mandating that all children in New Jersey
have health care coverage, either through public
programs or private coverage, and to adopt com-
prehensive reform measures to the insurance mar-
ketplace. Families will be required to pay copay-
ments and make premium contributions based
upon a sliding income scale. A new rating system
for individual policies caps the premium rate
charged for the highest-rated individual at no more
than 350 percent of the premium rate charged for
the lowest-rated individual. Effective July 8, 2008.

Massachusetts – S.B. No. 2818: Consumer
Protection in Life Insurance Contracts

A bill providing that an oral or written misrepre-
sentation made in the negotiation of a policy of
insurance shall not be deemed material or defeat
the policy, unless the misrepresentation is made
with actual intent to deceive or unless the misrep-
resentation increased the risk of loss. Approved
November 7, 2008.

Pennsylvania – H.B. No. 1150: Autism Spectrum
Disorders

A bill requiring health insurance policies to provide
coverage for the diagnostic assessment of autism
spectrum disorders and the treatment of autism
spectrum disorders in covered individuals under
21 years of age. The bill also mandates that health
insurance policies shall provide coverage for col-
orectal cancer screening for covered individuals.
Approved July 9, 2008. 

Visit Us on the Web at:
www.abanet.org
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interested insurers had not completed their bank
purchase, and under Treasury’s view would not be
eligible.  Insurers who have not bought a bank
cannot stop at the CPP window.  The CPP is one
of several parts of the Troubled Asset Relief
Program (TARP) which has invested $ 600 billion
in financial institutions since October 2008.
Charlie Richardson – Baker & Daniels LLP, (202)
312-7487, crichardson@bakerd.com

CChhaatttteerr  aabboouutt  aann  OOppttiioonnaall  FFeeddeerraall  CChhaarrtteerr

Representatives Melissa Bean (D-IL) and Ed Royce
(R-CA) introduced their 121-page National

Insurance Consumer Protection Act, H.R. 1880 on
April 2.  To review the text of the proposal go to
http://www.house.gov/apps/list/press/il08_bean/h_
r_1880.pdf.  The Act would establish a federal
insurance regulator; permit interested insurers,
agencies and producers to seek a national charter;
and provide for “systemic risk” regulation.  Since
its introduction there have been several critics of
the bill, but it has not received as much attention
as similar legislation introduced by the authors in
prior Congresses.  The conversations surrounding
this bill, however, are competing with the debates
surrounding systemic risk regulation currently at
issue in the Administration and the Congress.
Charlie Richardson – Baker & Daniels LLP, (202)
312-7487, crichardson@bakerd.com 
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SPECIAL FEATURE
Tone Deaf When Filed — The 2009 Optional Federal Charter Bill
By: Peter Kochenburger — Executive Director of the Insurance Law Center, University of Connecticut
School of Law, (860) 570-5177, peter.kochenburger@law.uconn.edu

On April 2, 2009, Representatives Melissa Bean (D-IL) and Ed Royce (R–CA) introduced House Resolution
1880, the “National Insurance Consumer Protection Act.”1 This bill would allow insurers, and insurance
agents and brokers to obtain a federal insurance license (charter) authorizing them to conduct business
throughout the country under federal rather than state regulatory authority. H.R. 1880’s proposal for an
optional federal charter (OFC) is out of tune with the financial and regulatory world of 2009.2

H.R. 1880 would return us to a past as conceptually distant as 2006: a regulatory environment dominated
by confidence in financial institutions to govern themselves providently, the presumed superiority of federal
regulation when regulation was even necessary, and a dismissive view towards States asserting rights to
maintain meaningful supervision over institutions affecting their citizens. Reactions to H.R. 1880 were pre-
dictably quick, and traditional OFC supporters and opponents updated and reissued their public statements
the day the bill was introduced.3 The stated desire to emulate our dual banking system4 would quickly lead,
as OFC supporters and opponents certainly understand, to a federal rather than a dual insurance system,
since most insurers operating in more than several states would quickly opt for a national charter. This is
because, as the OFC bills were written, there would be little advantage to them in not doing so.5

As with its predecessors, H.R. 1880 would allow insurers and insurance producers (agents and brokers) to
obtain a federal license, and substitute both a federal regulator and federal insurance regulation for their
state equivalents. National Insurers would not be subject to state solvency review, rate and form regulation,
market conduct exams, or state investigations of consumer complaints. Preemption of state law for

1 H.R. 1880 is easily accessed through the Library of Congress’ “Thomas” website:  www.thomas.loc.gov.
2 H.R. 1880 is almost identical to OFC bills filed in 2006 (Senate Bill 2509 – introduced by Senators Sununu and Johnson) and 2007 (Senate Bill 40, Senators Sununu and Johnson,
and H.R. 3200, Representatives Bean and Royce).  H.R. 1880 does address systematic financial risk (Title II), though these sections are separable from creating an optional federal
charter.
3 American Council of Life Insurers April 2, 2009 News Release at http://www.acli.com/ACLI/Newsroom/News+Releases/NR09-030.htm; National Association of Insurance
Commissioners April 2, 2009 News Release available at http://www.naic.org/Releases/2009_docs/sevigny_statement_royce_bean.htm.
4 Fact Sheet issued by Congresswoman Bean’s Office:  http://www.house.gov/apps/list/press/il08_bean/National_Insurance_Consumer_Protection_Act_Fact_Sheet.pdf
5 While there is significant competition in both the property casualty and life markets, insurers with nationwide operations dominate both segments and have the most to gain from a
single regulatory authority.  Insurance Information Institute Insurance Industry at a Glance available at http://www.iii.org/media/facts/statsbyissue/industry/.
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National Insurers is broad,6 emphatic, and repetitive.7 Some state regulation is preserved, notably National
Insurers would still pay state premium taxes, participate in state guaranty funds, residual market mecha-
nisms (but only if the latter are actuarially sound), state administration of workers’ compensation claims,
and compulsory coverage laws (e.g., motor vehicle liability insurance minimums).8 Otherwise, the states
would be barred from regulating the insurance business of National Insurers.
What is created to replace over 135 years of state regulation? The legislation would establish the Office of
National Insurance (ONI) within the Department of the Treasury, headed by a National Insurance
Commissioner selected by the President.9 The Commissioner is charged with promulgating regulations on sol-
vency, investment limitations, reinsurance, and similar financial standards,10 and “general policy ([form)
requirements.”11 H.R. 1880 would scrap rate regulation for National Insurers by specifically prohibiting the
Commissioner from regulating insurance rates in any manner.12 While requiring National Insurers to partici-
pate in state guaranty funds, the legislation also creates a National Insurance Guaranty Corporation to pay
claims of insolvent National Insurers based on terms and limitations found in the NAIC model guaranty asso-
ciation laws for life insurers, for property, and liability insurers.13 For market conduct standards H.R. 1880
adopts the NAIC model “Unfair Trade Practices Act” and “Unfair Claims Settlement Practices Act.”14 The ONI
is directed to establish a Division of Consumer Affairs with offices in each state.15

H.R. 1880 promotes self-regulation through the creation of authorized self-regulatory organizations, industry
identification, and correction of errors.16 This focus and trust in industry supervision appears naïve, given
the recent self-inflicted deaths suffered by many of our previously most admired financial institutions. The
legislation’s unexamined preference for federal regulation is anachronistic when juxtaposed with the docu-
mented failures of numerous federal financial regulators to detect or deter the actions leading to our finan-
cial crisis, and the relative stability of the insurance industry whose financial solvency is solely regulated by
state agencies. State regulation is certainly not inherently superior, but in this crisis it is our federal, not our
state regulators, who failed the public. It seems imprudent to create a new, untested, federal regulatory
structure which would quickly become the dominant insurance regulator, at a time when state-regulated
insurers appear to be the only relatively healthy financial services segment in the country.
Similarly, even charitably, H.R. 1880 can be considered a “Consumer Protection Act” only in the context of
a pre-fiscal crisis world. For instance, H.R. 1880 contains a choice of law provision for life insurers, which
would allow the parties “to select” the governing law of the insurance contract to be either the policy-
holder’s or insurer’s home state.17 Consumers, of course, do not read, never mind bargain for choice of law
terms, and this provision promoting “freedom of contract” would almost guarantee that life insurers could
dictate many areas of substantive interpretive common law through choice-of-law provisions.
In the same vein, H.R. 1880’s sweeping preemption of state law reflects a bias not only out of tune, but tone
deaf to legal and political developments over the last year. The expansive preemption arguments made by
federal regulators, such as the Office of the Comptroller of the Currency and the Office of Thrift Supervision
have been fairly criticized for eliminating state regulation of crucial areas of consumer protection, and 
6 H.R. 1880’s definition of “Insurance Operations” for purposes of describing the powers of National Insurers include all aspects of underwriting, marketing, and claims handling.
Section 1, Definitions, section 3(10).
7 Three different sections in H.R. 1880 reference – and duplicate – this preemptive zeal:  Sections 109, 405, 701.
8 Section 109(b), Applicable State Laws.
9 See, generally, Title I, Office of National Insurance.
10 Section 111 (Prudential Supervision), Section 311 (Financial Standards).
11 Section 312(a), (b).  Prior regulatory approval of policy forms is not required; before use the National Insurer must simply certify compliance with ONI regulations established under
this section.
12 Section 312(e)
13 Section 602, 603.  Specifically, modeled on the “Life and Health Insurance Guaranty Association Model Act” and the “Post-Assessment Property and Liability Insurance Guaranty
Association Model Act.”  The American Insurance Association, an organization of major property casualty stock insurers, expressed concern with this provision, though strongly sup-
porting an OFC.  American Insurance Association, April 2, 2009 Statement on the Introduction of the National Insurance Consumer Protection Act, available at
http://www.naic.org/Releases/2009_docs/sevigny_statement_royce_bean.htm.
14 Section 313.
15 Section 105.  Of course, there are already consumer protection agencies in each state protecting policyholders - state insurance departments as well as attorneys general offices.
16 Section 111(a) and (b) (prudential supervision and self-identification and correction of violations), Section 108 (creation of Self-Regulatory Organizations).
17 Section 312(c).
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substituting ineffective and unenthusiastic federal enforcers. Within the last six months the U.S. Supreme
Court has reaffirmed its reluctance to preempt state laws in areas traditionally regulated by the states,
upholding state laws in the fields of cigarette advertising and drug labeling.18 Particularly significant (though
issued after H.R. 1880 was introduced) is President Obama’s May 20, 2009 Memorandum ordering federal
regulators to review agency preemption claims and to limit preemption arguments to those clearly mandat-
ed by federal law.19 And finally, the ability of a financial institution to select its own regulator – here federal or
state – has been criticized for leading to regulatory arbitrage and the search for the least intrusive regulator.20

H.R. 1880 was sent to committee the day it was filed and has not moved since. Nor should it. This version
of an OFC is a throw-back to a discredited regulatory perspective that offers speculative advantages to poli-
cyholders at the likely cost of marginalizing a state regulatory structure that has maintained a stable insur-
ance marketplace for many decades, despite its inefficiencies. More promising, perhaps, is H.R. 2609, intro-
duced on May 22, which would create the Office of Insurance Regulation and allow the federal government
to have a formal role in insurance regulation, especially on an international level, without sweeping aside state
insurance regulation.21 This is a sensible first step in examining future boundaries between the states and 
federal government in regulating insurance. 
18 Altria Group, Inc. v. Good, 129 S.Ct. 538 (2008); Wyeth v. Levine, 129 S.Ct. 1187 (2009).  On April 28, 2009 the U.S. Supreme Court heard arguments in Cuomo v. Clearing House
Association, LL.C. (No. 08-453) regarding the OCC’s argument that States could not enforce valid state anti-lending discrimination law against national banks. No decision has been
issued.
19 “The purpose of this memorandum is to state the general policy of my Administration that preemption of State law by executive departments and agencies should be undertaken
only with full consideration of the legitimate prerogatives of the States and with a sufficient legal basis for preemption.”  The White House, Office of the Press Secretary, May 20, 2009
Memorandum available at http://www.whitehouse.gov/the_press_office/Presidential-Memorandum-Regarding-Preemption/
20 Robert Cyran, The Downfall of a Regulator, New York Times April 9, 2009 available at 5 http://www.nytimes.com/2009/04/09/business/09views.html?_r=1;  New York Superintendent
of Insurance Eric R. Dinallo, Marriage, not Dating, is the Key to Healthy Regulation, Financial Times, April 26, 2009.
21 Representative Paul Kanjorski (D-PA) is the chief sponsor of H.R. 2609, the Insurance Information Act of 2009; a reintroduction of legislation he sponsored in 2008 (H.R. 5840).
Representative Kanjorski, however, does not dismiss the idea of an OFC.

SPECIAL FEATURE
A “Triple Play” Plan for Federal Oversight Of Insurance
By: Eric D. Gerst Esq., 610-356-9640, egerst@gerstlegal.com

Congress can effectively solidify our financial institutions and restore trust nationally and inter-
nationally only if it rebuilds the regulatory foundation of the insurance industry. To do so, the federal gov-
ernment needs to enact three critical pieces of legislation: [1] Create a Uniform Federal Omnibus Insurance
Law (UFOIL); [2] Establish a sole federal regulator or commission, deputizing state insurance departments
to carry out the federal law; [3] Strengthen the guarantee system for insurance consumers and claimants,
by creating a Federal Insurance Guarantee Corp. (FIGC), similar to the Federal Deposit Insurance Corp.
(FDIC) guarantee for bank accounts. 

Elements of the Uniform Federal Omnibus Insurance Law (UFOIL): 

Repeal or modification of the state-based McCarran Ferguson Act of 1945

Creation of a uniform federal law, compiling the best of each state’s insurance statutes as a floor (with
the ability of the states to add state legislation for specific state and regional issues) 

The law would include: increased transparency and greater protection for consumers (including a fed-
eral office of consumer advocate), as a well as proper market conduct, speedy claims resolution, uni-
form licensing, entry and exit approval, international oversight, form and rate guideline approval, and
stronger solvency, audit, guarantee and enforcement mechanisms. 

The underlying body of state tort and contract law would not be affected.

Elements of The Federal Regulator:

Creation of a federal insurance regulator and the deputizing of state insurance departments to carry
out national insurance standards
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The NAIC and other qualified Associations could be advisers and assist in carrying out the federal law 

A revenue-neutral plan with no increase in cost to the taxpayer and no basic change in revenue to the
states (unless there were changed circumstances in the states). 

Elements of The Federal Insurance Guarantee Corp. (FIGC):

The FIGC would act to shore up failing insurance companies, in the same manner as the FDIC acts to
take over or assist failing banks

Putting the weight of the federal government to work, to instill confidence in the policyholders and
claimants in regard to the insurance industry.

Help the insurance companies in their marketing to wary or skeptical customers, similar to the way
banks advertise their membership in FDIC. 

2009 TIPS CALENDAR
July/August
July 30-August 

ABA Annual Meeting Marriott Hotel
Contact: Felisha A. Stewart – 312/988-5672 Chicago, IL
Speaker Contact:  Donald Quarles - 312/988-5708

October
6-11 TIPS Section Fall Meeting Hotel Del Coronado 

Contact: Felisha A. Stewart – 312/988-5672 San Diego, CA

22-23 Aviation and Space Law Litigation Ritz Carlton Hotel 
Contact: Donald Quarles – 312/988-5708 Washington, DC

28-30 FSLC Fall Program Four Seasons Hotel
Contact: Donald Quarles – 312/988-5708 Philadelphia, PA

November
5-6 Premises Liability Loews Don Cesar Beach & Resort 

National Program St. Pete Beach, FL
Contact: Debra Dotson – 312/988-5597
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